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P-ROCEEDI-NGS

(1:45 p.m)

CHAl RPERSON M LLER: W can start.
We're going to call the case. |It's Safeway at
3830 Georgia Avenue, N.W, License No. 93822,
in ANC-4C. And this is a Fact-Finding Hearing
concerni ng whet her the | ayout neets the
regul ations in which full-service grocery
store is defined.

So that's why we are here to have
a di alogue with you and you can explain how
you think that your plans show that you neet
the test and | think M. Jones will, for the
nost part, explain any concerns he may have or
t hat maybe he doesn't and you will figure out,
we will all figure out where you are and if
any changes need to be nmde.

So why don't we start with your
i ntroduci ng yourselves for the record?

MR, MOORE: Good norning, Madam
Chair and Menbers of the Board. M nane is

Jerry Moore and |I'm here on behal f of Safeway,

Neal R Gross and Co., Inc.
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Inc. Wth ne is Avis Black, the Director of
Real Estate of the Eastern Division of

Saf eway, and Scott Jacob, who is the Senior
Desi gn Manager for Safeway. W are pleased to
be here. Thank you for the opportunity.

CHAl RPERSON M LLER:  Thank you.
Ckay. W are glad to have you. Right now, if
| could ask for your indulgence for just a
couple nore mnutes, we wll --

PARTI Cl PANT: he said start
Wi t hout him

CHAl RPERSON M LLER He said start
w thout hinf Okay. We'll see.

MEMBER ALBERTI: Actually, | think
we should wait for -- | think it's better if
M. Jones is here, because | think M. Jones
has | ooked at these plans. He w |l have very
focused questions for you. And | think it
wor ks better and it's nore efficient for him
to start with the questions that he has for
you about your plan, because you can tell us

all you want about your plans and he is still
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going to have to ask you these questions.

He has sort of anal yzed your
pl ans. The questions he has about the
nmeasur enent s, about what goes into which
category and so | think it's best if we wait
for him And he will just zero in on what he
needs to know fromyou, at this point. So |
think that that's probably best.

MR. MOORE: W have no objection
to that.

CHAI RPERSON M LLER.  Ckay.

MEMBER ALBERTI : Ckay.

MR. MOORE: But may we ask, Madam
Chair, may | divert to offer alittle
di version fromthe established protocol for
this? | have read the transcripts of the
Wl greens' Protest Hearing and of the Little
Red Fox Fact-Fi nding Hearing of --

CHAI RPERSON M LLER.  Ckay.

MR. MOORE: -- Connecticut Avenue
and of the -- each market proceeding on

Col unbi a Hei ghts, in Colunbia Heights, M.

Neal R Gross and Co., Inc.
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Pl easant and | just have a few things | woul d
like to nention to you prior to getting into
the test that's at issue which is before us

t oday.

CHAl RPERSON M LLER  Ckay. And --

MR MOORE: If you grant us that
I ndul gence.

CHAl RPERSON M LLER.  -- | woul d
like the record to reflect that M. Jones is
here, too, so he can hear what you have to say
as wel | .

MR, MOORE: Thank you. First of
all, we are here because of the statute. The
statute says that the primary purpose of a
full-service grocery store has to be the
primary busi ness and purpose to sale a whole
range of fresh, canned and frozen food itens
and the sal e of al coholic beverages is
incidental to the primary purpose. The sale
of al coholic beverages constitutes no nore
than 15 percent of the total volunme of gross

recei pts on an annual basis. The

Neal R Gross and Co., Inc.
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establishnent is located in a Commerci al
District.

That is not a glancing blowto
Saf eway, | adies and gentlenen, that's a direct
hit. That explains what Safeway is all about,
has been all about, is all about and projects
to be all about into the innmediate future.

| woul d ask you to consider and |
have a copy for you, if you would IiKke,
Safeway's 10k form which is required to file
and to state its purposes to the Federal
Gover nnment .

And just by way of summary, the
conpany began operations in 1926. Saf eway,
Inc. is one of the |argest food and drug
retailers in Anerica with 1,641 stores at the
end of 2012. Safeway stores provide a ful
array of grocery itens with a portion tail ored
to | ocal preferences. Mst stores offer a
w de sel ection of food and general nerchandi se
and feature a variety of special departnents,

such as bakery, delicatessen, floral, seafood

Neal R Gross and Co., Inc.
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and pharmacy. Al consistent with the Act.

Now, | have a copy for the Board
that | --

CHAl RPERSON M LLER:  Ckay.

MR MOORE: -- will --

CHAl RPERSON M LLER  Yeah, we
woul d | ove a copy. Thank you.

MR MOORE: -- give to you. Also
in your record, there is a Statenent of
Appropri ateness from Saf eway where we say
Safeway -- hold still, |I've got a couple nore.
Safeway is the District of Colunbia's |argest
provi der of grocery-rel ated services. Safeway
offers its custoners a selected nenu of beer
and wi ne products anong the tens of thousands
of grocery itens and retail services that are
avail abl e, consistent with District of
Col unbi a Law.

Third, this is not a case of first
I npressi on. Safeway has been granted grocery
store status by the Departnent of Finance and

Revenue in accordance with the Section 47-3800

Neal R Gross and Co., Inc.
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of the District of Colunmbia's O ficial Code

where it says "Supermarket neans a self-
service retail establishnment independently
owned or part of a corporation operating a
chain of retail establishnments under the sane
trade nane that is |licensed as a grocery store
and offers a set of a full-line of neat,
seafood, fruits, vegetables, dairy products,
dry groceries, household products and
sundries."

This has been granted by the D. C
Departnent of Tax and Revenue not once, not
once, | adies and gentlenen, but six tines.
Six tinmes Safeway has been found by the D.C
Gover nnment Departnent of Tax and Revenue to be
a full-service grocery store.

In addition, the Board of Zoning
Adj ustnent, who Ms. M Iler should know about,
and the Zoni ng Conm ssion have each found in
cases relating to the Piney Branch Road
Safeway, relating to the Good Hope Road

Safeway, relating to this Safeway in Zoning

Neal R Gross and Co., Inc.
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Comm ssion Case No. 11-09, the Zoning

Comm ssion referred to Safeway as a grocery
store 16 tinmes. 16 tinmes in its final order
approvi ng the PUD.

| have here for the record the
Zoni ng Comm ssion's order in the Piney Branch
Road case and in the case that provided the
Pl anned Unit Devel opnent for this devel opnent
to go forward.

In addition, this is not a case of
first inpression before this Board. The ABC
Board has found that -- Safeway to be a full-
service grocery store no less than nine tines.
Nine tinmes in the last few years. Safeway has
10 licenses in the city, one of themis an A
Li cense. The others are B Licenses.

Saf eway has been found to be a
full-service grocery store in each of those
cases. In all of Safeway stores the Zoning
Regul ations allow for a grocery store use in
a Commercial Dstrict and in all of Safeway

stores, the Zoning Adm ni strator has found

Neal R Gross and Co., Inc.
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Saf eway' s use to be consistent with Secti on,
just a mnute, 701.1(1) of the D strict of
Col unbi a Zoni ng Regul ati ons, which basically
says that "The intended use here is of as a
grocery store."

| nmean these are the |icenses that
Saf eway has as a full-service grocery store.
It could not get any of those |licenses wthout
a finding by this Board that it is a full-
service grocery store.

In addition, | have here copi es of
busi ness |icenses that Safeway has obtai ned
fromthe city to operate its stores. In each
of them Safeway is delineated as a grocery
store. Nothing else, not a drug store, not a
conveni ence store, not a corner store, but a
grocery store. Okay?

Saf eway status as a grocery store
in the District of Colunbia has never been
chall enged. Never. And in this case, | would
think that there is sufficient evidence in the

record, in the record, to - for this Board to

Neal R Gross and Co., Inc.
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I nvoke the judicial notice that is take notice
that Safeway, Inc. is a grocery store.

It is the type of use in the city
that the Gty Council chose to grant an
exenption for. |If Safeway is not a full-
service grocery store, then H lton doesn't
operate hotels, Coke doesn't produce soft
dri nks, Ford doesn't make cars. It's a
commonly known fact that Safeway is a full-
service grocery store.

And "Il just give you the
definition of a judicial notice "To avoid
burdening the judicial system al
| egi sl atures have approved court rules that
allow a court to recognize facts that
constitute common know edge wi t hout requiring
proof fromthe parties, the nbst common
judicially noticed facts include the |ocation
of streets, buildings, geographic areas,
periods of tine and business custons."”

Safeway is, it has been, it wll

continue to be a full-service grocery store

Neal R Gross and Co., Inc.
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into the future.

Now, with that said, we ask the
Board to consider the doctrine of judicial
notice. It would save the Board tine, it
woul d save the full-service grocery stores,

t he Whol e Foods and the G ants and the Harris
Teeters a lot of tinme and energy. And if
someone wants to chall enge any of these
entities to be full-service grocery stores,
sue ne, sue ne.

This Board has been granted the
authority to use its judgnent to determ ne
what a full-service grocery store is. That's
your expertise. And | would suggest to you
that Safeway is a full-service grocery store.

Now, we have submtted sone
docunents into the record by way of a floor
plan. And we are happy to address any
questions that M. Jones or any of the other
Board Menbers may have in that regard. Thank
you.

CHAl RPERSON M LLER: Ckay. Thank

Neal R Gross and Co., Inc.
202-234- 4433
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you very much. Are there any questions or
coments right now? Oherwi se, we can do that

after M. Jones goes through the docunent with

hi m

MR, MOORE: Madam Chair and M.
Jones, | just wanted to make sure you have the
drawi ngs that were -- revised draw ngs that

were submtted to M. Mosally this norning?

CHAI RPERSON M LLER: ' msorry,
|"msorry. Go ahead, what did you ask?

MR MOORE: | just wanted to nake
sure that the -- M. Jones and the Board has
the revised drawi ngs and fl oor plan and
cal cul ati on, use cal culations that were sent
over to M. Mosally this norning.

CHAl RPERSON M LLER: | think that
we do. W don't --

MEMBER JONES: So not ed.

CHAI RPERSON M LLER | don't know
i f we have copies for everyone or aml
m st aken, M. Jones? AmI| m staken? |

t hought that we got --

Neal R Gross and Co., Inc.
202-234- 4433
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MEMBER SI LVERSTEI N:  The revi sed?

Is it |abel ed?

MEMBER JONES: We have the revised
copies that were received this norning. Thank
you.

CHAl RPERSON M LLER | just want
to say that | know | heard what you said and
your words are well-taken and | may have sone
comment s afterwards.

MR, MOORE: (kay.

CHAIl RPERSON M LLER:  But | think
we should go through this first. kay.

MEMBER JONES: All right.

CHAI RPERSON M LLER: M. Jones?

MEMBER JONES: Cool. Thank you,
ma' am or Madam Chai r.

So we did receive these draw ngs
and as you noted, we did receive themthis
nmorning. So | wll tell you quite candidly,
| can't say that we have had an opportunity to
go through themin full arduous detail that we

normal |y woul d. However, based on a cursory

Neal R Gross and Co., Inc.
202-234- 4433
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review, | did have sone questions. | just
wanted to nake sure we were on the sane page
in ternms of how we, as a Board, are processing
the information that's being provided to us in
terms of evaluating and assessi ng whet her or
not you neet the criteria.

Are you open to this opportunity
ri ght now?

MR, MOORE: Absol utely.

MEMBER JONES: All right.

MR MOORE: M. Jacobs will be
respondi ng to your questions on that.

MEMBER JONES: M. Jacobs?

MR, MOORE: On the technical
aspects of the plan.

MEMBER JONES: M. Jacobs,

wel cone.

MR, JACOBS: Thank you.

MEMBER JONES: All right. So I'm
not sure if you have been -- had an

opportunity to speak with M. Mosally. Wll,

l et me back up. Are you famliar wth the

Neal R Gross and Co., Inc.
202-234- 4433
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criteria that are noted in the regs?

MR. JACOBS: Yes.

MEMBER JONES: (kay. So you are
famliar with the concept that there is a Test
1 and a Test 27

MR. JACOBS: Yes.

MEMBER JONES: Ckay. So Test 1
has to do with your overall square footage,
whet her or not you neet 50 percent or have
nore than 6,000 square feet dedicated to food
sale itens or grocery sale itens as stipul ated
by the seven criteria that we have defined as
what seven -- what food category -- what food
itenms are, that's Test 1.

MR. JACOBS: Yes.

MEMBER JONES: Test 2 has to do
wi th whether or not, of those seven
categories, six of those seven constitute 5
percent or nore of the food selling area.

MR. JACOBS: Yes.

MEMBER JONES: (kay. And that's

what you have provided to us is docunentation

Neal R Gross and Co., Inc.
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to substantiate or support your position that
you neet those criteria, Test 1 and Test 27

MR, JACOBS: That is correct.

MEMBER JONES: All right. Fair
enough. And just to nmake sure that we are
further on the sane page, | have in front of
me a drawi ng that | do not have a date on or
that | can identify quickly a revision nunber

MR, JACOBS: Um hum

MEMBER JONES: But just to
confirm there is a drawing that we received
this nmorning that we based our initial
assessnent on or review on was -- |ooks |ike
this for the overall floor area as well as the
second page, which appears to denote or
identify nore concisely the food, particular
food cat egori es.

And just to make sure, hopefully
we are speaking to the sanme version, |'m going
to read off of the bottom where the nunbers
are cal cul ated and just nmake sure that we have

the sane nunbers that we are working towards.

Neal R Gross and Co., Inc.
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So there is an area at the very
bottom there is a table. The table says
“"Total Floor Selling Area" and the first
category noted is total floor selling area as
34, 100.

MR, JACOBS: That is correct.

MEMBER JONES: (kay. That's the
correct version is what |I'm /|l ooking at?

MR. JACOBS: Yes.

MEMBER JONES: Correct?

MR JACOBS: Correct.

MEMBER JONES: All right. Further
confirmation. The second page related to the
specific food category itens. There is a --
once again, there is a table at the bottom of
that page. That table says "Total Food
Selling Area" and there are seven categories
listed. One of the first categories or the
first category noted is produce, fresh fruits,
veget abl es, noted as 3,716 square feet with a
percentage of 19.02 percent. |Is that version

correct?

Neal R Gross and Co., Inc.
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MR. JACOBS: Yes.

MEMBER JONES: Ckay. So thank you
for your patience with that. | just wanted to
make sure we were speaking to the sane sheet
or playing to the sane sheet of nusic as we go
through this. Ckay.

Have you had an opportunity to
speak with anyone in ABRA related to how the
process is for making a determ nation of
passi ng testinony?

MR JACOBS: Not directly. W
actually received an email and a witten
description of what was required, based on the
-- sone information, pieces of information.

MEMBER JONES: Ckay.

MR, MOORE: M. Jones, I'll say --

MEMBER JONES: Sorry, sir?

MR MOORE: -- | have net wth M.
Moosal ly tw ce.

MEMBER JONES: (Ckay.

MR MOORE: He has been very

forthcom ng and very hel pful.

Neal R Gross and Co., Inc.
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MEMBER JONES: Excellent. So as

far as Test 1, ny first question or request
for feedback fromyou would be are you seeking
passage via the 50 percent threshold, the
6, 000 square foot threshold or it is -- or you
are not nmaking that determnation, at this
time?

MR MOORE: 6,000 square feet.

MEMBER JONES: You're going for
6, 000 square feet. GCkay. Guven that, if you
-- one of the areas that | had an opportunity
to ook at was -- first and forenost, | don't
know if M. Moosally or anyone explained this
to you, but we, as you noted in your initial
openi ng statenents and sunmari zing the effort
and what goes into it, there is sone effort
that goes into this, because we take the tine
to i ndependently verify the information that
you provide to us.

So we actually go through and nmake
the cal cul ati ons and neke the determ nation

based on our cal culations and match them up

Neal R Gross and Co., Inc.
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agai nst what information you provided to us.

G ven that, one of the things |
have noticed in the drawmngs is that | do not
see or I'mnot able to discern whether or not
there is enough information here for us to
make that independent cal culation, i.e., there
are no dinensions that are laid out in terns
of this length along here is 37 feet. This
| ength along here is 28 feet or the overall as
wel | as the individual areas that are noted.

AmI| -- is that an oversight on ny
part or is that information clearly
identifiable in here or is it the expectation
that we woul d use sone type of scal e?

MR JACOBS: Right.

MEMBER JONES: Ckay.

MR JACOBS: | nean, if -- you
know, the drawi ng can be -- it is done to
scale. | don't know if the drawi ng that you
have -- it's probably 1 equals a foot, 1/8th

of an inch equals a foot.

The cal cul ati on that was done was

Neal R Gross and Co., Inc.
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basi cally based on, like | say, the

cal cul ation that was given to M. Mbore by
Moosal Iy, which essentially took three feet
out fromany fixture fromthe back of that
fixture in which a custoner can reach from and
taking just in general, i.e., the shelves.

And we took 3 feet out in front of that.

So every fixture that you see on
this picture plan, basically, denotes 3 feet
around that particular itemin addition to the
itemthat has the product that sits on it.

MEMBER JONES: Okay. So fair
enough, understood. So just to nake sure we
are on the sane page. So the 3 feet cones
into play for Test 2. The 3 feet doesn't
necessarily cone into play for Test 1. So
Test 1, what we are |l ooking for are -- go
ahead. Yes, |I'msorry.

MR JACOBS: No, no, go ahead.

MEMBER JONES: kay. So for Test
1, given that you are | ooking for the 6,000,

you are trying to pass via the 6,000 square

Neal R Gross and Co., Inc.
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foot threshold, there needs to be enough
information here that we can clearly identify
that there is 6,000 square feet or nore
dedicated to the food selling area that we can
I ndependently verify in that sense.

So typically, | don't know what
was conveyed to you, but typically we | ook for
that food selling area to be a conti guous
space, right? A contiguous space of food
selling area.

So if you look at your draw ng
that is provided, there is an area that is
called food selling area and that's |ight
blue. And that |ight blue area is broken down
Into various segnents. Those segnents in a
defining of your food selling area, those
segnents woul d need to be connected in sone
ki nd of way.

So there woul d be a blue box that
I's connecting -- if you | ook at the top of
your drawi ng that was provided, there is a --

when | say the top, | apologize. This is what

Neal R Gross and Co., Inc.
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I"mreferring to as the top of the draw ng.

MR, JACOBS: kay.

MEMBER JONES: There is a single
bl ue box where it looks like -- I'"'mnot really
sure what that fixture is, but it |ooks to be
next to your registers.

MR JACOBS: Um hum

MEMBER JONES: That blue box is
defined as part of your food selling area.

MR JACOBS: Right.

MEMBER JONES: And it is separate
and distinct fromthe food selling area where
a lot of the, what | call, typical grocery
store aisles are located there. To define
your food selling area, sone of that space
that is pink between that blue box is isolated
in the rest of that area, would need to be
tied to -- they need to be tied together.

MR MOORE: M. Jones?

MEMBER JONES: Yes, sir?

MR MOORE: I'msorry. Permt ne

to interrupt you. | just think | have an

Neal R Gross and Co., Inc.
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answer to your question. On your second

drawi ng, AP2, you see that blue area next to
the cash register that you speak of is defined
as dry groceries and baked goods.

MEMBER JONES: It is?

MR MOORE: Yes.

MEMBER JONES: Understood. Ckay.
|"mnot sure, did you -- were you
under st andi ng where | was going or --

MR. JACOBS: No, no, | understand,
but -- yeah, | understand. |In terns of that,
right, we have the two drawings. And what |I'm
understanding in ternms of -- you've got the
first draw ng. Basically what we have is the
total floor selling area, which is the area in
t he pi nk.

And then fromthat, we have the
bl ue area, which is basically the total food
selling area. So that is what drawing this
drawi ng i s here.

MEMBER JONES: So AP1?

MR. JACOBS: That is right. Then

Neal R Gross and Co., Inc.
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it is further broken down into little
categories. The categories --

MEMBER JONES: Under st ood.

MR JACOBS:. -- seven categories.

MEMBER JONES: Right. So --

MR JACOBS: Correct.

MEMBER JONES: -- let's not
address the categories yet, because --

MR JACOBS: Cxay.

MEMBER JONES: -- that's part of
Test 2. 1'mjust focusing solely on Test 1.
Right? And so for -- so let's ook at it this

way. Based on the information you provided to
us, based on your nunbers, you have a
cal cul ation of your food selling area being
19,538 square feet. W would need to be able
to, one, independently verify that and then,
two, | need to understand how you cane to that
19, 538 square feet.

And what | am assum ng, based on
the conversation we are having now and what

I"m |l ooking at in your draw ngs, you just took
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the individual areas that are in |Iight blue,
summed up the totals of their individual
square footage to get this nunber and then you
are using that nunber as a basis for what your
food selling area is?

MR JACOBS: Correct.

MEMBER JONES: (Gkay. \Were that
Is slightly skewed from how we typically apply
the rule is the overall -- when you are doing
the 6,000 square foot test --

MR, JACOBS: Um hum

MEMBER JONES: -- the square foot
age that is applied for your food selling area
IS a contiguous space. So you have an overall
area that is connected with all of your food
selling areas that you are going to have
identified and that's your total square
footage for your food selling area.

MR, JACOBS: Um hum

MEMBER JONES: So for exanple,
what is the area of the space between the dry

groceries, baked goods, next to your cash
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202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 28

regi ster and the food selling area directly
bel ow that, which is also noted as dry
groceri es and baked goods? Is that just an
open hal lway or open wal kway for people to
wal k t hrough?

MR JACOBS: Could you point to it
in the plan which area you are speaking of ?

MEMBER JONES: Certainly. This
top blue area.

MR JACOBS: The top blue area,
right, is --

MEMBER JONES: And this blue area.
There is a space right here.

MR JACOBS. Right. The space
that is in between will be considered as non-
food selling area.

MEMBER JONES: Ckay.

MR, JACOBS: That's circulation
where you would -- if you want to consi der
you know, circulation, right.

MEMBER JONES: So we woul d

consider this to be part of your food selling
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area, because this is providing access for
your individual patrons to gain access to
either this food selling area or that food
selling area.

So if you drew a box around here,
this is part of your food selling area, so
this square footage would be included in that.

MR MOORE: |'msorry.

MEMBER JONES: For Test 1.

MR JACOBS: Yes.

MR, MOORE: M. Jones, | have not
seen anything in the regulation that requires
food service. |I'mnot picking on things, |I'm
just making a point here.

MEMBER JONES: Feel free, |'mused
toit.

MR MOORE: That requires a food
selling area to be contiguous. Wat the
regul ation says is that --

MEMBER JONES: | don't argue that.
What |'mtelling you is that how we typically

applied it has been that sense.
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MR MOORE: The regul ati on has got

to give us sone information as to how the
Board is going to apply this thing. W have
applied this to the best of our know edge
gi ven the wording of the regulation and the
meetings that we have had wth M. Moosally.

Even if you took that blue area
next to the cashier stand out of that, we
woul d still have significantly nore food
selling area --

CHAl RPERSON M LLER.  Ri ght.

MR MOORE: -- than the statute --
than the regul ation requires.

MEMBER JONES: No. | don't debate
that at all.

MR, MOORE: Then | woul d ask the
Board not to hold us up. Wat could --

CHAl RPERSON M LLER:  Ckay.

MR MOORE: -- | would ask the
Board to --

MEMBER JONES: Sir?

VR. MOORE: -- do we neet the

Neal R Gross and Co., Inc.
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basic criteria per the regul ati ons?

MEMBER JONES: Sir? Part of the
reason why we are having this neeting is to
hel p address any m scommruni cati on or any
m sunder st andi ng there may be in how we apply
the rules and what you inferred based on your
Interpretation and the conversation that you
had.

MR, MOORE: (Onh.

MEMBER JONES: So why is it
relevant? So | amchall engi ng not that you
neet Test 1, based on your 6,000 square foot
threshol d, the concern is that that nunber
directly rolls into how you nmake your
eval uation for Test 2.

| f you have, due to no fault of
your own at this point, msrepresented what we
interpret to be the overall food selling area,
when you take that nunber and you divide it
I nto what you have determ ned to be your
categories for a particular, say for exanple,

fresh produce, fruits and vegetables, if you
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are saying that that nunber is only 19, 538

square feet and you elim nated or have taken
out sone things that would typically be used
and calculate it towards your food selling
area, then your denom nator is going to be
artificially lower than what it should be
based on our standard approach.

MR MOORE: | do respect what you
are saying, sir. But | wll also say in
response to that there is nore than enough,
significantly nore than enough area to neet
the Board's baseline criteria. |If there are
sone small itenms there that are not perfect,
| would ask the Board to consider no harm no
foul as long as we are at that baseline and |
think we are m | es above the baseline, sir.

MEMBER JONES: | don't necessarily
-- | don't know that | have enough information
to agree with your statenent. | don't argue
that you are about 6,000 square feet based on
the information that you have provi ded based

on your nunbers.
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One, | cannot independently verify
that and that's part of the process.

Two, even if we assune that that's
the case, that you have passed on Test 1, | do
not know that | have enough information here
to confirmthat you have passed on Test 2 for
six of the seven criteria, because if your
nunber is artificially low, then your
denom nators are artificially | ow and,
therefore, your percentages are going to be
artificially high.

MR MOORE: But as |long as those
percentages are consistent wth the

regul ati on, there should be no harm no foul,

sir.

MEMBER JONES: You are right. But
we - -

MR, MOORE: That's what | would
ask for.

MEMBER JONES: -- have to be able
to -- we have to have enough information to

make that determ nation, sir.
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MR MOORE: Al right, sir.

CHAl RPERSON M LLER  Ckay. Wat
"' m hearing though is there is a difference.
| don't have the right plans in front of ne.
I don't know if you have extras. | tried to
get sone from before, but whether or not that
one piece sounds |ike whether it is counted as
connected or not connected, is one issue. But
i f you count it as not connected, can you --
does that affect the neasurenents that you are
trying -- you know, other things if you are
trying to neasure, you know, the | ength of
certain -- or the denom nators?

| nmean, can we use it? Can we do
the -- | don't see why we can't do the
calculation interpreting the regs in the way
that they interpret it.

MEMBER JONES: Well --

CHAl RPERSON M LLER  To see how it
affects the --

MEMBER JONES: -- there is a

matter of consistency. So we have a certain

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 35

approach that we have applied to previous

I ndividual s or entities that have been before
us and we should apply themfairly across the
boar d.

CHAl RPERSON M LLER.  Well, this is
the first time | have heard this issue, but
l"mjust saying fromwhat |I'mhearing, he is
saying that we are all well-aware of Safeway
common know edge-w se and so there may be nore
than one way to |l ook at the neasurenents. [|'m
just not sure that that -- does that nean we
can't nove along and | ook at the neasurenents
and say okay, if we calculate it this way it's
one option. That's all.

MEMBER JONES: There is nothing to
say that we -- oh, go ahead, M ke.

MEMBER SI LVERSTEIN: | was going
to -- I'll go because | was going to explain
what you were going to say and you're
perfectly capable of saying it yourself.

MEMBER JONES: There is nothing

that prevents us fromnoving forward. The
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intent of this neeting is to confirm whet her
or not we are on the sane page in terns of how
we are interpreting that information.

W will independently verify the
nunbers that are here based on this floor
plan. M concern is that | do not want to
shortchange this license or potential |icensee
that's here before us, based on ny
m sunder st andi ng of what their information is.

And based on where we are right
now, keep in mnd we just got these draw ngs
this norning, we have not had an opportunity
to sit down and do raw nunbers to confirmthat
they do or don't --

CHAl RPERSON M LLER:.  Ckay.

MEMBER JONES: -- neet the
nunbers. However, given that this opportunity
I's here and they accepted this opportunity, |
woul d not want to not have this opportunity to
have t hem speak on their concerns and al so
clarify any points of concern that we have.

This is a dial ogue.

Neal R Gross and Co., Inc.
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CHAI RPERSON M LLER:  Good.

MEMBER JONES: Feel free, M.

Al berti .

MEMBER ALBERTI: M. More, |I'm
getting a sense of -- to be quite honest with
you, |I'mgetting a sense of sone resistance

here fromyou that --

MR, MOORE: Frustration.

MEMBER ALBERTI: -- you know - -
frustration, frustration. | can only tell you
what | have observed as our experience with
other licensees is that if they cooperate with
this process that M. Jones is going through,
all right, things nove very quickly and it
becone obvi ous what -- where the Board is
goi ng.

So |'masking you to sort of kind
of drop the resistance a little, the
frustration and just cooperate. It may seem
like it's going to take sone tine, but things
nove very quickly. Once we get this

I nformation, you understand the kinds of
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information -- every other |icensee we have
had was able to return information to us very
qui ckly.

Knowi ng what | know about Saf eway,
| expect you to be able to do the sane. You
have got a ot of smart mnds out there. And
so | expect this process to go very quickly if
you just kind of work wwth us and that's what
' m aski ng.

MR, MOORE: Yeah.

CHAl RPERSON M LLER:  Ckay.

MEMBER SI LVERSTEIN.  Where do we
go from here?

CHAI RPERSON M LLER | don't know.
Go forward. Let's go forward and get whatever
information we all need to nove this forward.

MEMBER JONES: So based on where
was before | got interrupted, | was trying to
convey to you that the way in which we nake
the determnation is based on a conti guous
space for the 6,000 square foot neasure or

t hreshol d.
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Gven that, if | were to | ook at

your drawing and it's up to you to nake the

determ nation as to how you want to draw a
line that is going to outline your entire food
selling area, but | can clearly see a

mechani sm or approach by which you coul d do

that, facilitate that in order to give ne a

singl e contiguous space for your 6,000 square
foot or nore Test 1 threshold neasure.

| s that sonething that you can
foresee doing or is that sonething that you
are not understandi ng enough about what it is
|'"msaying to be able to pull it together?

MR JACOBS: Well, | think it's
nore of a clarification.

MEMBER JONES: Yes, sir.

MR, JACOBS: W could definitely
take into consideration. | think, you know,
in reading the regs it said a 3 foot radius
from what ever the product was around. From
what |'m hearing fromyou, and let's just take

for instance one of the gondolas in the center
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of the store.

MEMBER JONES: So help ne. |I'm
not totally famliar with those terns.

MR JACOBS: GCkay. |I'll point to
the draw ng you have, essentially, you know,
the long rectangle --

MEMBER JONES: Sorry, sir?

MR JACOBS:. -- shelving is the
gondol a.

MEMBER JONES: (Ckay.

MR, JACOBS:. It carries grocery
product of various different things.

MEMBER JONES: Under st ood.

MR JACOBS. So let's just say for
I nstance that grocery gondola shelving is 36
i nches deep. So fromwhat | read fromthe
regs, then you would take 36 inches deep out
in front of that gondol a, okay?

MEMBER JONES: (Ckay.

MR JACOBS: So let's just say
fromthat face of the gondola to the other

face of the gondola is, essentially, 7 feet.
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MEMBER JONES:  Yes.

MR JACOBS: So if | take 3 feet
on each side, okay, so I'mleft wth a foot.
Are you saying that that foot in between does
that go towards foot selling area or is that
consi dered as non-food selling area and |
shoul d not, you know, count that as part of
t he area?

MEMBER JONES: For Test 1 it
shoul d be i ncl uded.

MR, JACOBS: Test 1.

MEMBER JONES: For Test 2, it
shoul d not.

MR JACOBS: Gkay. So for Test 1

it should be included. For Test 2 it should

not .

MEMBER JONES: Yes, sir.

MR, JACOBS: kay.

MEMBER ALBERTI: Just a
clarification. Well, for Test 2 it wll be
included in the denomnator. |s that correct?

MEMBER JONES: In terns of ny

Neal R Gross and Co., Inc.
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under st andi ng of what they were asking, |
stand by ny response.

MEMBER ALBERTI : Ckay.

MEMBER SHORT: Madam Chair?

MEMBER SI LVERSTEIN: Let's nake
sure we know what they were asking.

MR, JACOBS: Let ne clarify again.
So let's just take for instance the area that
you were speaking of across fromthe check
stands. So we have this blue rectangl e box
and in between that, you know, you have,
basically, the pink area which is circul ation.
"Il call themcirculation. And then you have
the blue area that is in front of that.

MEMBER JONES: Yes, sir.

MR JACOBS: So what you are
saying is that, for Test 1, this area here
shoul d be included as food selling area on
Test 1.

MEMBER JONES: For Test 1, sir.
Yes, sir.

MR. JACOBS: Then on Test 2 it

Neal R Gross and Co., Inc.
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shoul d not be i ncl uded.

MEMBER JONES: That's correct.

MR JACOBS:. Ckay.

MEMBER JONES: And Test 2, just to
be clear, your -- for Test 2 you are nmaking
the determ nati on of whether or not your
I ndi vi dual food category is representative of
5 percent or nore of your food selling area.

Your food selling area is your
denom nator in that instance.

MR, JACOBS: kay.

MEMBER JONES: And that's where
M. Alberti was speaking to that that nunber
that we refer to, we call it F. F that
variable food selling area that you determ ne
in Test 1 is carried over and used as your
denom nator in Test 2.

MR JACOBS:. Ckay.

MEMBER JONES: So let's say, for
exanpl e, when you tie all of your food selling
areas together and you cone up with a nunber,

let's say it's 22,000 square feet. F, your
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food selling area, is now equal to 22,000
square feet. That F or 22,000 square feet
woul d then be used as the denom nator to

di vide into whatever your individual food
selling area criteria area for your individual
food cat egori es.

MR, JACOBS: kay.

MEMBER JONES: So for exanple,
fruits and vegetables, in Test 2, you would
take the exact neasures that you indicated in
terms of 3 feet out --

MR JACOBS: Right.

MEMBER JONES: -- and you woul d
not count that 1 foot between D splay Case B
and Display Case A

MR, JACOBS: A, right.

MEMBER JONES: You would only go
out 3 feet, that's the maxi num you can go out,
so you wouldn't be able to take that 1 foot
that is in between those two cases and count
that towards an individual food category.

In that instance, your individual

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 45
food category would then be divided by F,

which is the 22,000 square feet. That's why
it's inportant to nmake the distinction between
how you count for Test 1 versus how you count
for Test 2.

MR JACOBS: Gkay. And so in Test
1, what you are saying is it has to be a
continuous area. So in the case of, let's
just say, produce, let's go over to the fruits
and vegetables, the little voided areas in
Test 1 would end up being blue that is pink.

MEMBER JONES: Correct.

MR, JACOBS: kay.

MEMBER JONES: And on your second
sheet, AP2?

MR JACOBS: Yes?

MEMBER JONES: AP2 assum ng t hat
t hose boxes that are surroundi ng the display
cases are actually 3 feet out fromthe display
case, then this is done -- appears to have
been done correctly, in the sense of how we

I nterpret correct to be.
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MR. JACOBS: Right.

MEMBER JONES: Okay. So in that
I nstance, you sumup all of your green boxes,
you add those all together, that becones your
produce, your fresh fruits and vegetabl es
nunber. That nunber, let's say it's 5, 000
square feet, you take that nunmber and you
divide it by F fromTest 1 --

MR JACOBS: Gkay. From Test 1.

MEMBER JONES: -- which was where,
In our exanple, we are saying is 22,000 square
feet and that's how you make the determ nation
of what your percentage is.

MR, JACOBS: kay.

MEMBER JONES: Does that help
clarify how we interpret --

MR. JACOBS: Right.

MEMBER JONES: -- the process?

MR JACOBS. You're taking the
total --

MEMBER JONES: Exactly.

MR JACOBS:. -- and divide by each
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departnent and cal cul ate.

MEMBER JONES: Sir, yes, sir.

MR JACOBS: Gkay. So let ne ask
you this then, what nmakes the determ nation of
what is connected and what is not connected?
For instance, if | go back to --

MEMBER JONES: Are we on APl1?

MR JACOBS: Yes, APL.

MEMBER JONES: Ckay.

MR JACOBS: So in between, let's
just say the area that we are calling the
floral, which is non-food selling area. Now,
of course, I'"'mgoing to have a box that is
going to be around in blue. What nmakes the
determ nation of whether or not that gets the
entire area, because that's a non-food selling
area, so |'massum ng that blue would not go
into that area, correct?

MEMBER JONES: Not necessarily.
Because you are doing the 6,000 square foot
test --

MR. JACOBS: Um hum

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 48
MEMBER JONES: -- your area, that

Is your food selling area, needs to be
contiguous, but it doesn't necessarily nean
that every single thing that is in there has
to be a --

MR. JACOBS: Food selling --

MEMBER JONES: -- food item
Right? That will be fleshed out as part of
your Test 2.

MR, JACOBS: Um hum

MEMBER JONES: So if you try to
game the system |'mnot saying that you are,
but one of the reasons why this test is in
here is you can make your -- in Test Area 1,
Test 1, you can nake your food selling area
contiguous and as large or as small as you
would Iike it to be and you can i ncl ude
whatever it is you would like in that 6,000
square feet plus area.

MR. JACOBS: Um hum

MEMBER JONES: But when you get

down to Test 2 and you are | ooking at your
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I ndi vi dual food categories, that sane area
where it's a floral, for exanple, that's not
one of the food categories.

MR. JACOBS: Right.

MEMBER JONES: Therefore, that
woul dn't be counted towards your 5 percent or
greater nunber for your individual food
categories. And it wll be fleshed out there.

So you can nake the determ nati on,
you can draw the |Iine surroundi ng your food
selling area to be inclusive of whatever it is
you think is in your best interest.

MR, JACOBS: kay.

MEMBER JONES: To nake it work.

MR JACOBS:. As long as it's
conti nuous?

MEMBER JONES: As long as it's
conti guous.

MR JACOBS: There is no break in

MEMBER JONES: No breaks in it.

MR. JACOBS: Right.
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MEMBER JONES: Right?

MR JACOBS: So it could be --

MEMBER JONES: Exactly.

MR JACOBS. -- as squiggly as it
needs to be --

MEMBER JONES: Sir, yes, sir.

MR JACOBS. ~-- or as square as it
needs to be, but it can't be broken up and
spl otchy in between?

MEMBER JONES: Correct.

MR, JACOBS: kay.

MEMBER JONES: All right. And
that area, just to be clear, that 6,000 plus
square foot area can be inclusive of floral.
It could be inclusive of tires. |t can be
I ncl usive of whatever it is you would |ike.
However, when you get to Test 2, just realize
the inpact of that on how you are going to
neet your 5 percent, because that denom nator
I's being --

MR JACOBS: Right.

VEMBER JONES: -- carried from
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Test 1.

MR JACOBS: Right. It affects
each departnent --

MEMBER JONES: Exactly.

MR JACOBS. -- in AP2.

MEMBER JONES: Correct.

MR, JACOBS: kay.

MEMBER JONES: Wich is why --
this is why this was done this way in order to
have the ability to have checks and bal ances.

MR JACOBS: And let ne go back to
one of the things you started with. As far as
di mensi ons, you nentioned di nensions.

MEMBER JONES: Sir, yes, sir.

MR JACOBS: Now, you know, of
course, if you have a drawi ng that is scal able
1/8th inch, is that sufficient or do you --
are you asking for dinensions to show that
it's actually 3 feet or how do you want that
shown?

MEMBER JONES: So our preference

and in order to help us expedite the
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processing of this, the nore information that
you can provide to nake it easier for us, the
faster it will be for us to turn it around.

MR, JACOBS: kay.

MEMBER JONES: So if you actually
put di nensions on here that say this length is
32 feet, this length is 218 feet, then that's
not sonet hi ng where we woul d have to get out
a ruler and then neasure it across to nake the
determnation and fill in those nunbers
our sel ves.

MR, JACOBS: Um hum

MEMBER JONES: But we are not
telling you that you have to do that, but it
just nmakes it nore expeditious for us to do
that. Excuse ne. It nmakes it faster for us
to do it when you provide the dinensions as
opposed to us using a scale ruler to nake that
det erm nati on

MR JACOBS: Right. GCkay.

MEMBER JONES: Fair enough?

MR, JACOBS: Fair enough.

Neal R Gross and Co., Inc.
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MEMBER JONES: Ckay. So with

that, the only other concern or question that
| had is if for whatever reason, which | can't
possi bly fathom a situation or scenario which
you would do this, but if you are not using
the 6,000 square foot test and you choose to
go to the 50 percent square foot test --
excuse nme, 50 percent test for Test 1, then
there -- we would need to have the total
square footage of the entire space, not just
the selling area as well as the non-selling
area, which is clearly -- well, which has been
defined in terns of bathroons, storage units,
areas that are not accessible to the public.

And this clearly delineated what
your non-food selling areas would be as wel|.
However, given what you have presented here
today, | don't see that you would have to go
down that path, but if you did, then please
note that we would need all three of those at
a mnimumin order for us to nake a

determ nation for the 50 percent test as well.
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MR JACOBS: So for the 50 percent

test, you need -- basically, it's total gross
squar e footage?

MEMBER JONES: O everything.

MR, JACOBS: O everything.

MEMBER JONES: The whol e space.

MR JACOBS: GCkay. And then you
woul d need, basically, the square footage of
just grocery selling area that is accessible
to the custoners?

MEMBER JONES: Actually, not quite
that. So what we do is we take the total
square footage. W subtract fromthat the
non-sel ling area.

MR, JACOBS: (kay.

MEMBER JONES: (Okay. And that
gives us what is now defined as the selling
area. Fromthere, we take that selling area
nunber, which is in our -- in how we do our
nomencl ature, that's S, which is selling area,
Is equal to T, which is total square footage,

m nus U, which is non-selling area.
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MR JACOBS: Cxay.

MEMBER JONES: That S is then used
to determ ne what your food selling area is by
taki ng the non-food selling area, subtracting
that fromS. And that |eaves you with F. So
we don't do a neasurenent to determ ne what F
I S.

MR JACOBS: Right.

MEMBER JONES: Right. W do the
math and that tells us what Fis fromthere.

MR JACOBS: GCkay. And that's the
50 percent test?

MEMBER JONES: Exactly.

MR, JACOBS: kay.

MEMBER JONES: So like | said, |
don't imagine that you would go down t hat
path, but | wanted to take the opportunity to
explain that to you in the event that for
what ever reason, you would |like to explore
ei ther of those options as you are going
t hrough your assessnent.

MR, JACOBS: Right. kay.
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MEMBER JONES: And given that,

that's all | had. And thank you for your
pati ence and thank you for your tine today.
| appreciate your attention to this matter.
Thank you.

MEMBER ALBERTI: Could | just add
one thing?

MEMBER JONES: Certainly.

CHAl RPERSON M LLER:  Sure. Let's
open it up now.

MEMBER ALBERTI: If you want -- |
was just thinking, M. Jones referred to sone
formulas here. As sinple as they are, but if
you want themwitten down, |I'msure we could
provi de them for you.

MR. JACOBS: Oh, absolutely.

MEMBER JONES: Sir, yes, sir.

MR. JACOBS: That woul d be very
hel pf ul .

MEMBER ALBERTI: Great. Ckay.

MR. JACOBS: Absolutely.

MEMBER ALBERTI: | just wanted to

Neal R Gross and Co., Inc.
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of fer that up.

MR, JACOBS: Sure. Thank you.

CHAI RPERSON M LLER M.
Silverstein?

MEMBER SI LVERSTEIN: And are you
confortable with our definition of non-selling
area for the 50 percent?

MR, JACOBS: Yeah, | think I have
a good understandi ng of what he is speaking
of. You know, it seens a little bit sinpler,
but we wll run it both ways and see how it
shakes out.

MEMBER SI LVERSTEIN:  Thank you

CHAl RPERSON M LLER. O her
guestions? | have a question. | really just
got to see these plans here, so but I'm
wondering did you cone to this hearing and
submt these plans wth the understandi ng that
t hey showed that you net the test or not?

MR. JACOBS: No.

CHAI RPERSON M LLER:  You weren't

really there yet?
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MR MOORE: Yes is the answer to

your question to the 6,000 square foot test,
yes.

CHAl RPERSON M LLER  Yes. (Ckay.
You believed the plans show that. Ckay. And
do they show, based on your understandi ng of
the regs and stuff, that you neet the 5
percent requirenents?

MR, MOORE: By a significant
mar gi n.

CHAl RPERSON M LLER.  Ckay. The
measurenments are here for us to see?

MR MOORE: Yes.

CHAl RPERSON M LLER:  Ckay.

MR MOORE: Absolutely. Mdam
Chair, I'll say this. The process has been
quite halting to us. W filed the application
in Novenber. W are building a new store. W
are trying to open a new store. W need to
open a new store wth the beer and w ne there.
W have net with the ANC. W are trying our

best to get this done and we have had sone,
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M. Alberti, frustrations because we -- when
we filed the application, we thought that we
woul d be before the Board the first week in
Decenber.

Then that slipped, then Christnas
and then it slipped in January and it just
goes on and on and on. What we think, nmaybe
we are wong, is a fairly sinple answer.

MEMBER ALBERTI: M. Mbore, you're
not the only one who has been frustrated.

MR MOORE: Yes.

MEMBER ALBERTI: | nean al nost
everyone starts off being frustrated, but as
| tried to do with you, | tried to steer you
to just listening to what we have to say.

MR MOORE: | pronptly put ny foot
I n ny nouth.

MEMBER ALBERTI: And it goes
qui ckly when we start. You are not al one.
You are typical of everyone we had here.

CHAIl RPERSON M LLER M.

Silverstein?

Neal R Gross and Co., Inc.
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MEMBER SI LVERSTEIN: M. Mbore,

you seemto think that just because it | ooks
i ke a duck, wal ks Iike a duck and quacks |ike
a duck, it is a duck. But we are required to
take the DNA of the duck and if you hel p us
wth that, we will be able to get through this
very quickly. It has not been our choice.

MR MOORE: It is our intention to
respond as has been requested. W woul d ask
the Board if there is a nechanismto help us
to get the placarding period started in the
event that we submt sonmething to you.

CHAl RPERSON M LLER:  Ckay.

MR MOORE: The Board only neets
once a week, you know, and if it snows, who
knows when they are going to neet.

CHAl RPERSON M LLER:.  Ckay.

MEMBER SHORT: Madam Chair?

CHAl RPERSON M LLER  Wen is --
oh, go ahead.

MEMBER SHORT: Can | nmke a

suggestion, Madam Chair, that we just recess
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this for about 30 m nutes or 15 m nutes and |
really think that if the two parties get
together, it's very sinplistic |looking at this
pl an what he is asking for.

And | really think on the draw ngs
that were submtted, just a couple of
adj ustnents coul d be enough to get Safeway
where they need to be.

MR. MOORE: Thank you, sir.

MEMBER SHORT: That's just a
suggestion. | did get a little planning

training when | was working at the Governnent

bef ore.

CHAIl RPERSON M LLER  Yes, that's
right.

MEMBER SHORT: | do understand
this. | do understand what they want. And

the bottomline is | think it's very
sinplistic. | do think it's that way. |If
it's not, 15 m nutes should not nmake a | ot of
di fference.

CHAI RPERSON M LLER:  I'mnot quite

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 62

inclined to do that, but | aminclined to get
this resolved as quickly as possible and
commtted to doing that, but we have anot her
case right after you that is waiting. And |
think that it mght take a little bit just to
study the plans a little.

Yes, M. Jones?

MEMBER JONES: Just in ternms of
the concerns you raised, we are not at al
oblivious to the concern that you have in
terns of trying to get this done
expeditiously. And | can assure you as an
i ndi vi dual Board Menber that although we only
meet once a week, that we work seven days a
week.

So as soon as this information is
provided, | wll -- once you provide it to
ABRA, ABRA will provide it to us and we begin
that process of review ng and assessing that
that day. |It's not sonmething that waits unti
the foll om ng Wednesday for us to pick up and

| ook at. At least | can say that from ny
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standpoi nt as an individual Board Menber.

MR MOORE: Thank you. | need the
Board to --

CHAl RPERSON M LLER | --

MR, MOORE: -- cone to that
concl usi on.

CHAl RPERSON M LLER: Ckay. | also
want to say that | appreciate what you said at
t he begi nning of the hearing, that | don't
think that you are saying just because you are
Saf eway and you | ook |ike a grocery store, we
should |l et you off the hook.

| understand what you are saying
about how you have been recogni zed by the D.C
Governnent a mllion tinmes, you know, that you
are a grocery store.

So | also want to ask you what is
your tinme constraint? Wat is your -- when do
you plan to open?

MR. MOORE: The floor plans open
I n June.

CHAI RPERSON M LLER:  Ckay.

Neal R Gross and Co., Inc.
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MR MOORE: W are dealing with a

45 day pl acardi ng peri od.

CHAl RPERSON M LLER.  Ri ght.

MR MOORE: Now, if you take just
the 45 day pl acarding period, we are okay. W
get a protest and then things fall apart.

CHAl RPERSON M LLER  Ckay. Okay.
And if you didn't nmake this test, there would
be sonething wong wth our regul ations, so I,
you know, expect it can be done and | think
that --

MEMBER JONES: That's kind of
foul .

CHAl RPERSON M LLER  I'm sorry?
If you understand what M. Jones is saying and
you think you can accommobdate the plans to
that, you know, to analyze it in that way and
make that presentation?

MR MOORE: That's not a problem

CHAI RPERSON M LLER:  No.

MR, MOORE: | did have one | ast

guestion for M. Jones --
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CHAI RPERSON M LLER:  kay.

MR MOORE: -- on the APl. The
di mension that you used to cal cul ate the area,
does that have to be 3 feet out within the
fixture or just that line can fall however it
falls?

MEMBER JONES: The line can fall
however it is you determne to be appropriate.
It does not have to neet the 3 feet --

MR, MOORE: That's all | needed to
know.

MEMBER JONES: -- for Test 1. So
Test 2 is the only place where that 3 foot
measure cones into play.

MR, MOORE: Overall size.

MR JACOBS: Gkay. Thank you,
sir.

MR, MOORE: Madam Chair?

CHAI RPERSON M LLER:  Yes?

MR MOORE: |If | could persuade
M. Jacobs to put on his snow shoes and cone

t hrough the snow tonorrow norni ng and revise
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this drawing and submt it to the Board, M.

Jones had said he is wlling to | ook at them
| don't knowif it would be tonorrow or not,
but | guess what |'m asking here --

CHAl RPERSON M LLER:  Ckay.

MR MOORE: -- is can the Board
take a vote to give one of its Menbers or a
plurality of one of its Menbers the authority
to let us go to a placarding period to get
t hat cl ock goi ng?

CHAIl RPERSON M LLER: | think we
have to discuss that. GCkay. So we w |
either take it up next Wednesday, hopefully,
or consider if it's sone other kind of urgent
situation. | don't know. | can't commt to
that yet. W would have to tal k about that,
okay, whether we do it earlier.

But the sooner you do get it in,

t he Agency is good about getting the
i nformation out to us and we could evaluate it
bef ore Wednesday, you know, each of us

studyi ng whatever you submt. GCkay. So we
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Are you al

CHAI RPERSON M LLER:  Ckay.

MR, MOORE: Thank you.

CHAI RPERSON M LLER:  Thank you.

MR. JACOBS: Thank you.

CHAI RPERSON M LLER:  Ckay. Al

right. W are just going to take a five

m nute break and when we w || back
next case.

(Wher eupon, the Fact-Fi

for the

ndi ng

Hearing in the above-entitled matter was

concluded at 2:36 p.m)
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